et
Lo SAR E E R A K H AM A ISSN Online: 3005-947X
TAFHEEM RESEARCH CENTRE 1SN Prints 2005-%161
Vol: 05, Issue 01 (Jan-March 2026)
27k (}-:guf)’b'f Z S 3 ol u.‘fl; Ujla: - (}]5’ d/(yb/ 1 IS Vol5, Issue.01

Sareer-A-Khama

ol LS B Gl 336 Sl f
The Legal Status of Custom and Usage: A Research-Based Study in the

Perspective of International Law and Islamic Jurisprudence
Dr. Owais Anwer
Assistant Professor, Szabist University, Karachi
Email: owais.anwer@szabist.edu.pk

Dr. Altaf Ur Rehman
Ph.D. Scholar Department of Usool ud din University of Karachi
Email altafakhonl@gmail.com

Abdur Rehman
Ph.D. Scholar Department of Usool ud din University of Karachi
Email abdul.rehman.ah.90@gmail.com

Abstract:

This research examines the status of custom and usage as foundational sources of law in both
international law and Islamic jurisprudence. It analyzes the definition, evolution, practical
significance, impact on legislation, and historical legal foundations of custom across various
societies. In international law, customary international law is based on consistent state practice and
a sense of legal obligation (opinion juris), whereas in Islamic law, custom holds an established
juristic position provided it does not contradict the primary scriptural sources. The study includes
a comparative analysis of custom within Roman, British, French, African, and English legal
traditions, highlighting how different civilizations regarded social practices as essential sources of
law. Consequently, the research emphasizes that custom plays an influential role in legal reasoning
and remains fundamental to the development of both modern global legal systems and Islamic
jurisprudence.
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Custom governed the lives of the Romans during the Roman
era."
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During the Kingship, the Servian parliament had no legislative function.
The same unique justification for stating this applies to their situation as it
does to the majority. The only legislator up until the Twelve Tables was
custom. It is true, according to Dionysius (r), that Servius Tullius forced it

to be put to a vote by the people. regulations pertaining to contracts and
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delicts that date back 500 years, but it also seems that Dionysius's authority
had recourse."
S d et G Pl s $ et s md el
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Dionysius of ,;/'71 Bl f 296 ol (Twelve Tables) Udsw
g///“d_/gff'gj. LL’/dlf/ﬁl}m{é_ J:/}J:’buff:/ Jbr Z Halicarnassus
d{;g:d/bgif‘.‘g}wcf'lzmc.pl,«,b/L'éJVSOO@,ﬁf‘L(}ﬂ/;WJ{c«@:/UQ:LZ
BUEo sl e s ‘at"n()’fum:f Py
:A;/Ku’ljlxiuib“d/jmagy‘}”’&@w
The emergence of the science of law coincided with the
growth of the law-making organs during the time between the

Twelve Tables and the end of the Republic. Customs were not
the only sources of law."

231 (Twelve Tables) u);,«yug_,einui'/»u’lm};g(science of law) ,’k&ﬂ?

SEEG e S w8 e Qe £ 51 E (Republic) (o 2o

Tt s 208 o 196 K LU 25656 GLIand f U1

&g
1&&)&&}5 d/@lu/}idf

J.?';/;G/,:Ljifdidjl.{?@/’d/u;/ijl?/?)o;/:l‘LC{J@!/&/‘L:»LJQHLaﬁ@.lg)l)l
(/b“/(w)(pu/d;m‘LC@@}?;}!Lu;wqua;f9yfdz‘?uijuxum:,uL.wﬁfrch“n
St o AU A e B st Toen 20t L LS8 U1 oa 51— (6 4
K S S S St

u:l:_J_un/u_%b@gfwu/;m}ujw/uﬂﬂd/i/ggug@m,ﬂééu’(
e Vole K E 1t i 1 sil




Sareer-A-Khama 27 L}? S AE LS B S u)l;: e 096 S v s Vol .5, Issue.01

LIV ol ogdsir U3 o (i Mdl) sLSL1 nds S m 0 Sl GLIVIE eV
oMol G and GG i) Elia W oo ) & Y il (5T ks due &K
Vol adls pai ) a0 Aol
G 3 For LiE B g S 8 S U P S e sl e 1 ULIE I QLN
u‘i/m‘abl?b{og,«. e L Ub#l Ju;&:uﬁ;ugtwqu_au"ziéuh«,tg’i(%
_e LY UG L(uDf o
oy Sl

i A e 2
Il Lo b Lt aslsas s Jptad B3lg g sl ade oo it Lo g 8 )
Ol ogts Lo 2 a Balalleldis s sVl s sgih J1E sl il VLIS 4 Gx) 42
VIS 2o ea IE s M aslisls og) sty oS4 S
agﬁ”mfﬁ;iu:"’f’bm‘;/th"u(wJZ‘meW&Uuﬂ‘/vuﬂagu.}/
/,u5l,a;gij;;l,(3,:J1“L%céftfai.mdf;,{;u’f,_uf/ﬁwjvé
A% Lfﬂ;guwJL/J’J'VJ)/,u?‘a.@/uw%/Ju_+rnuv7
SRS PSS AN S I

iy S Lo L i
(Weadlsdur o8 Yoz W 1w bde MLIE s o Lads Dhue! yt)l e o )
) s s sl S G G5 5
EaFEF s it S S S LS 2o G
L (5 s b gm0 LA SI P L LR stz
_ujén“i

W P L

ol Lol (0550 3 31 Mol 0550 ol 3! pds Lele Bl 00 ol ot 1

EOPRIVEUSWECIVIV VS CUEZE 5 U BTy




Sareer-A-Khama 27 L}? S AE LS B S u)l;: e 096 S v s Vol .5, Issue.01

JGJQ:,@:.(:%JL"?T.JU“& £,§ﬂbﬁfdf:{}i/¢,u’l/}!:‘LU//)/L'}’Z(L&KJ/
,L’»‘(dsu)Jﬁrvg.u:/Jm_‘atﬁnu‘ﬂgu‘fﬁ’véuﬂyfu”uﬂ“;w
<

e s> srdllnaBol clliugusd s dly shuedde 41 5l leus 0ol 2
ue/,lal:f(d"jd:c«,«.wm:nl,/t'nf‘,)y/?u!uga,«d)’Cﬁ"{mﬁ:ﬁ(df)uf,
e EAFE

e S 5ckns dnaion Yo §ridine e Aine Ly acl3 3 s (b sl 3
e a0 ae
uﬂ'{gﬂ"m}l,wura%/lf}?/zéﬂ’J/e""/zz‘(pvg'dﬁ/:vd/u"mc/ﬁ(df)vfg
e LAF1)E

st lslazies sl e bl 51g S0 ans ol o 2l g lins Lo ylosSas! 4
S 35l s 5255 2 s G ruiimedle s 2 Lo Lol Cazs L 238
" aolodl Zebtdbl Jdoad b Sole
w@(u'_‘aéﬁwculpJ‘;/J/ﬁ:‘az/“(cucq,;,utndju(bﬁ/)o;f,
“L_,eu,d,ﬁd/wcu3917¥of4%/‘ffn/rd“€aguluﬁuiﬁiuﬂf‘a,
1K s S T LIS ) o ol s 236l 7 396 L 1 S
e P e QBIF i LT ol L

i P Sl
5,1,55 0 4L E sz I 1aslic s sl dianss Lo 530 a0 ! o LIl Ols e
AR GO
J/Jm/g/gmq/ﬁgw'u;u&wxiuﬁwif’mujwz_/fd’y.ﬂ/?‘ﬁ
Son e Lt et S5
3 P S esle s L st

oishelang les Ll e LING b lus ) st ells 2




Sareer-A-Khama 27 L}? S AE LS B S u)l;: e 096 S v s Vol .5, Issue.01

Un& (P b P G TS S S P Ul
(O Ul S F L5 L UI6 sl P
jﬁui»u{;'jziu""’munggui».{;y'éu"’f_‘adjfo"éL;iwuynL;lﬁ
il et 2 Udne iyt
A Ao
Xi_dw[.d%www?,dw.d)d‘,&wu
U E G G e L S ) s ke
J’J Ju!f}g/»
o ories.JasYEs bl b 5l d‘,:’j[)&yd,dbbuaduﬁuaw
8 Syl o sl Bl o] e (3hae Py 0 f Ve L o S
SUTE- NN PSR RS (WG SVPAN PSR ST SR TS IO V]
’);zs.s[.;dsvu.), zs:[.;d);dso,i;
e Fee bre (UIDIFIFTKS S S Vi n L Udnd P e Uiy
J’?KJ‘bu‘/;(/uynéwu@y‘&ﬁ‘wﬁ/}l_‘amé(dw)dwJwb/
3 7 Db § 1 o S e P i e e £ 3 e (e
S P NSV ) RN ISy PRI S o
ny:
SIS § FE U LES
u'¢y&/"ub/;luw(/u‘ﬂ5¢¢L(i/umgd; e U LT s 3 F O
1 b Jb oK STt s’ S u:”mgw(‘v_ug“g/ SIE UpSaid P
e tagudrebindeF a1 & S K
TS p 3L 38 o v B o L 6 S e LS
0;4)g%d/u)€5;_t2L*nu)b“uvKu’@mu‘i..{;y'iul_uf?éﬁ{,«kg{mf;?mujdu&;;:,gzu
/w&/l;;(fu(b?fwu_wg;":d/K:,/Lamu,«,b»_u:”’&/(/Gaab?difuwfjviﬂfl/@ﬂﬁ




Sareer-A-Khama 27 L}? S AE LS B S u)l;: e 096 S v s Vol .5, Issue.01

(/’G'/?Jr’lu’lrlk‘]d/ﬁjluﬁ.gu?/gjf‘&/f&jc‘;(ﬂ/!-é&&(({i&flb‘éc«l.r‘/)c«glud;i

23

P
Setsis s f ot SUE e 61 e i s T o FIS 096 G171 St At
A POIE el 2 S f Sl f S e e3P Lo w13
S LTS e Srade
SO b LI 1 A LGtk § 57 SusdbE s A ks
_‘uﬂic;wwrwu/
el S F U B 056 ¥
Thusd f S W6 o
GVl e s Ao slad o (les I g i b G Bala) ol )
ol B olatue ol G G Erume .2 wlb edbs. de STVl
i1 3 o)) onion GNP D guad) s iy 1"
AU s AL b U U sler ol d sk B e S S w6 S 5
uﬁLLJLJJLg’-’Ijugﬁ‘@/C*C/l}/,.:,;e&)%g Lot £ ol sl I
s f 2 e et Fuss B S R G
:Uf!}&lﬁjéjcugug
There is, in fact, a very well-established tradition on this point.
In fact, Pomponius, who acknowledges the existence of leges
curiatae from the royal era, is compelled to assume that they
were revoked following the fall of the kingship in order to
reconcile them with the tradition regarding the customary
nature of the law prior to the Twelve Tables.xV
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The early Romans lived under a patriarchal system in their
private lives, as did many pastorals and some agricultural
tribes. Every home had a patriarch, or paterfamilias, whose
unrestricted power was only constrained by custom.*V
See 2L 05e3 £ o6 (patriarchal) g L0t § 438 Gidadiz
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The law was entirely unwritten and customary up until that point, and as a
result, throughout the whole period under review. The Romans of the royal
era lived under the control of custom, under usages produced by an
unconscious, nameless process, just as certain peoples whose evolution has
advanced very slightly now do, and as everyone who is now beyond this
stage initially did.™"
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According to Glaeser and Shleifer, the legal systems of France
and England started to diverge about the thirteenth century,
despite having similar legal foundations based on conventions
and natural law *Vii

U2 8356 L) f 3 £ Andrei Shleifer ssEdward L. Glaeser

J”)yf&}jl? Ju}j))/?J)bJ’ﬁ:’fﬂbfZﬁC};‘t%Jc;LL/Mug’%;Ldﬂ
-uff} uU:./la /"J 4 (natural law) uil?&u}/}l Zy!w(’ J
e S liA3IE B 6 B 5 S
The coexistence of multiple legal sources was another feature of the Ancient
Regime's legal system. The royal ordinances (ordonnance royales) were the
primary source of law at the national level. At the local level, customary law
was the primary source of law; at the provincial level, legislation was made
and decisions were made by parliaments. Le Bris claims that during the
Ancient Regime in France, there were roughly 80 general customs and 380
local customs.*™
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In a well-known statement, Blackstone tried to define English common law: It is
appropriate to categorize this unwritten or customary law into three types:
1. General customs: they constitute the common law in its more stringent and conventional
sense and are the universal rule of the entire  kingdom.
2. Customs, which mostly impact district residents.
3. A few statutes that some courts with broad and comprehensive jurisdiction customarily
accept and apply. ™
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In the majority of African governments, pre-colonial law was mostly
customary in nature, deriving from the conventions and practices of the
p0pulace.XXii
Zyi;/}(//c':”lfﬁcb?g&{]&f}'o)k}c)jffg%az»&k;@fjdﬁq}qd/ugvgf)!

_La?:'i‘hc:.u,@.)&lum
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The term "African customary law" does not imply that any particular nation
has a singular, consistent collection of norms. Instead, it serves as a general
term that encompasses a wide range of legal systems. These systems, which
are primarily ethnic in origin, often only function inside the ethnic group's
geographic boundaries and address conflicts in which at least one of the
parties is an ethnic group member. Although there are regional differences
in these areas, the general concepts of all the different systems are generally
the same.
Most people agree that customary law 1s perverted in its current form. Social
circumstances and political considerations have produced the sources of
customary law that have historically and now been regarded as
authoritative. The recent interplay between African custom and colonial

rule had an impact on it.*"
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The independent African states maintained to acknowledge common law,

statute, and customary law as sources of law in postindependence

XX1V

constitutions written prior to the democratization era in the 1980s.
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